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STATEMENT OF THE CASE
Nature Of The Case
Robert Olen Ford Frandsen appeals from the district court’s restitution
order.
Statement Of Facts And Course Of Proceedings
The state charged Frandsen with conspiracy to deliver methamphetamine
and conspiracy to deliver marijuana. (R., pp.51-53.) Frandsen’s alleged coconspirator was Rick Brower. (R., pp.51-53.) Pursuant to a plea agreement,
Frandsen pled guilty to conspiracy to deliver marijuana and the state agreed to
dismiss the second conspiracy charge. (R., pp.66-76.) The court imposed a
unified five-year sentence, with two years fixed, and retained jurisdiction, which it
later relinquished. (R., pp.85-88, 94-96.) The court also ordered restitution, joint
and several between Frandsen and Bower, but only ordered Frandsen to pay
“75% of the requested amounts” given Frandsen’s “somewhat lesser role” in the
conspiracy. (R., pp.103-105.)
Frandsen filed a timely notice of appeal only from the restitution order.
(R., pp.110-113.)
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ISSUE
Frandsen states the issue on appeal as:
Did the district court abuse its discretion when it ordered Mr.
Frandsen to pay restitution?
(Appellant’s Brief, p.2.)
The state rephrases the issue on appeal as:
Has Frandsen failed to show the district court abused its discretion by
reducing the authorized restitution award by 25 percent rather than granting
Frandsen’s request to relieve him of restitution altogether?
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ARGUMENT
Frandsen Has Failed To Meet His Burden Of Showing Error In The District
Court’s Restitution Award
A.

Introduction
Frandsen contends that, although “the district court exercised leniency in

requiring him to be responsible for only 75% of the restitution owed,” the court
should have “relieved him of any restitution obligation in light of the facts and
circumstances of his case.” (Appellant’s Brief, p.3.)

Frandsen’s claim fails.

Frandsen was not entitled to any reduction in the restitution award, much less
elimination of the award altogether.

The district court acted well within its

discretion in rejecting Frandsen’s request to “relieve him” of restitution.
B.

Standard Of Review
The decision whether to order restitution and in what amount is committed

to the trial court's discretion. State v. Hill, 154 Idaho 206, 211, 296 P.3d 412,
417 (Ct. App. 2013). The trial court’s factual findings in relation to restitution will
not be disturbed if supported by substantial evidence. State v. Straub, 153 Idaho
882, 885, 292 P.3d 273, 276 (2013); State v. Corbus, 150 Idaho 599, 602, 249
P.3d 398, 401 (2011).
In considering whether a trial court has abused its discretion, this Court
“conducts a multi-tiered inquiry to determine” whether the trial court (1) “correctly
perceived the issue as one of discretion”; (2) “acted within the boundaries of
such discretion and consistently with any legal standards applicable to the
specific choices before it”; and (3) “reached its decision by an exercise of
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reason.” State v. Weaver, 158 Idaho 167, ___, 345 P.3d 226, 229 (Ct. App.
2014) (citing State v. Hedger, 115 Idaho 598, 600, 768 P.2d 1331, 1333 (1989)).
C.

Frandsen Has Failed To Show The District Court Abused Its Discretion By
Reducing The Restitution Award By 25 Percent Rather Than Eliminating
Restitution Altogether
“Restitution may be ordered by the district court under I.C. § 37-2732(k)

once a defendant is convicted of, or pleads guilty to, a crime under Title 37,
Chapter 27 of the Idaho Code.” State v. Gomez, 153 Idaho 253, 257-258, 281
P.3d 90, 94-95 (2012). “Since I.C. § 37-2732(k) is short on specific guidance
regarding the nature of a restitution award or the procedure to obtain such an
award, we find guidance in the general restitution statute, I.C. § 19-5304.” Id.;
see also Weaver, 158 Idaho at ___, 345 P.3d at 229 (citations omitted).
Frandsen does not dispute that he was convicted of a qualifying crime for
purposes of restitution under I.C. § 37-2732(k), nor does he challenge the
sufficiency of the evidence submitted in support of the state’s request for
restitution. (See generally Appellant’s Brief; see also Tr., p.17, L.2 – p.19, L.22.)
Instead, Frandsen contends the district court “should have relieved him of any
restitution obligation in light of the facts and circumstances of his case.”
(Appellant’s Brief, p.3.) The “facts and circumstances” Frandsen cites in support
of his argument are: (1) his difficult childhood; (2) his “vulnerable personality”
and “low IQ”; and (3) his assertion that his co-defendant, Rick Brower, “took
advantage” of him and “required [him] to both pay him $30 per day, and assist
him [in] trafficking drugs, in exchange for living in his garage.” (Appellant’s Brief,
p.3.) Frandsen made a similar claim to the district court where he argued that he
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was a “very bit player in this” and it was Brower who was “running all the drugs”
and Frandsen “simply assist[ed] . . . in exchange for rent in order to live in the
garage.” (Tr., p.17, Ls.18-25.) Frandsen also cited his lack of resources as a
basis for not ordering him to pay restitution. (Tr., p.18, Ls.6-22.) The district
court did not abuse its discretion by declining Frandsen’s request to relieve him
of restitution in this case.
In its restitution order, the district court explained:
Contrary to Defendant’s assertions, he was something more than a
bit player. By his own description, he took phone calls and orders
for illegal drugs on behalf of his codefendant. He also personally
delivered illegal drugs to the enterprise customers who came to the
premises. Defendant self-described that he usually just delivered
marijuana. He stated that he did not like dealing in
methamphetamine, although he occasionally delivered this on
behalf of his codefendant. Defendant reported he was making
approximately $100 per day from this activity while paying $30 per
day rent on the garage in which he lived. It is clear from the police
reports that his codefendant was the money behind and the person
in control of the operation. Defendant is to that extent somewhat
less culpable. Defendant also suffers from some mental health
issues, although they do not appear to be debilitating. He dropped
out of high school in the 11th grade and has no history of regular
employment. At the time of his arrest he was making his living
selling drugs and panhandling. The Court does agree that his job
prospects are somewhat limited, but they’re not nonexistent. At
some point in his life Defendant needs to learn how to support
himself with gainful employment in a lawful manner. The fact that
he chose to deal one illegal drug as opposed to another is certainly
not a mitigating factor.
(R., pp.104-105.)
Recognizing that Frandsen played a “somewhat lesser role” in the drug
enterprise he operated with his co-defendant, the district court reduced
Frandsen’s responsibility for the joint and several restitution award by 25
percent, and ordered him to pay only “75% of the requested amounts.” (R.,
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p.105.) That the court could, but did not, relieve Frandsen of his restitution
obligation altogether falls far short of demonstrating the district court acted
outside the bounds of its discretion or that it did not exercise reason in its
restitution decision; in fact, the opposite is true. Frandsen has failed to meet his
burden of showing the district court’s restitution award constitutes an abuse of
discretion.
CONCLUSION
The state respectfully requests that this Court affirm the district court’s
Memorandum Decision Order Re: Restitution.
DATED this 16th day of March, 2016.
/s/ Jessica M. Lorello__________
JESSICA M. LORELLO
Deputy Attorney General
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 16th day of March, 2016, served a
true and correct copy of the foregoing BRIEF OF RESPONDENT by emailing an
electronic copy to:
JASON C. PINTLER
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

JML/dd

/s/ Jessica M. Lorello_________
JESSICA M. LORELLO
Deputy Attorney General
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